Beecher, Carolyn v. McKesson Corporation by Tennessee Workers\u27 Compensation Appeals Board
University of Tennessee, Knoxville
Trace: Tennessee Research and Creative
Exchange
Tennessee Court of Workers' Compensation Claims
and Workers' Compensation Appeals Board Law
7-21-2017
Beecher, Carolyn v. McKesson Corporation
Tennessee Workers' Compensation Appeals Board
Follow this and additional works at: http://trace.tennessee.edu/utk_workerscomp
This Compensation Appeal by the Department of Labor and Workforce Development, Court of Workers' Compensation Claims is a
public document made available by the College of Law Library and the Department of Labor and Workforce Development, Court of
Workers' Compensation claims. For more information about this public document, please contact matthew.salyer@tn.gov.

7(11(66((%85($82):25.(56¶&203(16$7,21
:25.(56¶&203(16$7,21$33($/6%2$5'

&DURO\Q%HHFKHU  'RFNHW1R
 
Y  6WDWH)LOH1R
 
0F.HVVRQ&RUSRUDWLRQHWDO 
 
 
$SSHDOIURPWKH&RXUWRI:RUNHUV¶ 
&RPSHQVDWLRQ&ODLPV 
$PEHU(/XWWUHOO-XGJH 


$IILUPHGDQG&HUWLILHGDV)LQDO²)LOHG-XO\

7KHHPSOR\HHDZRUNHURQDQDVVHPEO\OLQHDOOHJHGVXIIHULQJSHOYLFRUJDQSURODSVHDVD
UHVXOW RI OLIWLQJ KHDY\ LWHPV DW ZRUN  )ROORZLQJ DQ H[SHGLWHG KHDULQJ WKH WULDO FRXUW
IRXQGWKHHPSOR\HHZDVQRW OLNHO\ WRSUHYDLODW WULDODQGGHQLHGEHQHILWV :HDIILUPHG
WKH WULDO FRXUW¶V GHFLVLRQ DQG VXEVHTXHQWO\ WKH HPSOR\HU ILOHG DPRWLRQ IRU VXPPDU\
MXGJPHQW7KHWULDOFRXUWJUDQWHGWKHPRWLRQDQGGLVPLVVHGWKHFDVH7KHHPSOR\HHKDV
DSSHDOHG  :H DIILUP WKH WULDO FRXUW¶V GHFLVLRQ DQG FHUWLI\ WKH FRXUW¶V RUGHU JUDQWLQJ
VXPPDU\MXGJPHQWDVILQDO

3UHVLGLQJ-XGJH0DUVKDOO/'DYLGVRQ,,,GHOLYHUHGWKHRSLQLRQRIWKH$SSHDOV%RDUGLQ
ZKLFK-XGJH'DYLG)+HQVOH\DQG-XGJH7LPRWK\:&RQQHUMRLQHG

&DURO\Q=%HHFKHU0HPSKLV7HQQHVVHHHPSOR\HHDSSHOODQWSURVH

7KRPDV 3 &DVVLG\ -U 0HPSKLV 7HQQHVVHH IRU WKH HPSOR\HUDSSHOOHH 0F.HVVRQ
&RUSRUDWLRQ

0HPRUDQGXP2SLQLRQ

7KLV LV WKH VHFRQGDSSHDORI WKLV FDVH &DURO\Q%HHFKHU ³(PSOR\HH´ ILOHG WKH
ILUVWDSSHDODIWHUWKHWULDOFRXUWFRQFOXGHGVKHKDGQRWSUHVHQWHGVXIILFLHQWPHGLFDOSURRI
³7KH$SSHDOV%RDUGPD\LQDQHIIRUWWRVHFXUHDMXVWDQGVSHHG\GHWHUPLQDWLRQRIPDWWHUVRQDSSHDODQG
ZLWKWKHFRQFXUUHQFHRIDOOMXGJHVGHFLGHDQDSSHDOE\DQDEEUHYLDWHGRUGHURUE\PHPRUDQGXPRSLQLRQ
ZKLFKHYHU WKH$SSHDOV%RDUGGHHPVDSSURSULDWH LQFDVHV WKDWDUHQRW OHJDOO\DQGRU IDFWXDOO\QRYHORU
FRPSOH[´$SSHDOV%G3UDF	3URF


WR HVWDEOLVK VKHZRXOG OLNHO\ SUHYDLO DW WULDOZLWK UHVSHFW WRZKHWKHU KHU LQMXULHV DURVH
SULPDULO\ RXW RI DQG LQ WKH FRXUVH DQG VFRSH RI KHU HPSOR\PHQW ZLWK 0F.HVVRQ
&RUSRUDWLRQ³(PSOR\HU´,QDQRSLQLRQILOHGRQ'HFHPEHUDIILUPLQJWKHWULDO
FRXUW¶VGHFLVLRQZHSURYLGHGWKHIROORZLQJVXPPDU\RIWKHSHUWLQHQWIDFWV

 >(PSOR\HH@DOOHJHVH[SHULHQFLQJSHOYLFRUJDQSURODSVHDVDUHVXOWRI
OLIWLQJZKLOH LQ WKHFRXUVHDQGVFRSHRIKHUHPSOR\PHQWZLWK >(PSOR\HU@
RQ 1RYHPEHU    (PSOR\HH DOOHJHV WKDW RQ WKDW GDWH VKH ZDV
SHUIRUPLQJ KHU GXWLHV RQ DQ DVVHPEO\ OLQH ZKHQ VKH OLIWHG D KHDY\ LWHP
IURPDFRQYH\RUEHOWDQGIHOWSDLQLQKHUDEGRPHQ$FFRUGLQJWRWKHWULDO
FRXUW¶V RUGHU(PSOR\HH WHVWLILHG WKDW DIWHUZRUNLQJ DGGLWLRQDO VKLIWV KHU
FRQGLWLRQ ZRUVHQHG DQG VKH QRWLFHG D SURWUXVLRQ DW KHU YDJLQDO RSHQLQJ
6KHWHVWLILHGWKDWVKHDWWHPSWHGWRUHSRUWWKHLQFLGHQWWR(PSOR\HU¶VKXPDQ
UHVRXUFHV SHUVRQQHO RQ 1RYHPEHU    +RZHYHU ZKHQ VKH ZDV
XQDEOH WR FRQWDFW DQ\RQH LQ WKH KXPDQ UHVRXUFHV RIILFH VKH LQIRUPHG
³1LFROH´ RI KHU LQMXU\ $FFRUGLQJ WR WKH WULDO FRXUW¶V RUGHU (PSOR\HU¶V
KXPDQ UHVRXUFHV UHSUHVHQWDWLYH 5LFN &OLIWRQ WHVWLILHG WKDW (PSOR\HH
UHSRUWHGWKHZRUNDFFLGHQWWR(PSOR\HURQ'HFHPEHU

(PSOR\HH ZDV H[DPLQHG E\ D J\QHFRORJLVW 'U (OL]DEHWK 0DQQ
ZKR QRWHG WKDW (PSOR\HH FRPSODLQHG RI SDLQ WKDW KDG EHJXQ WZRZHHNV
SULRUDQGDSURWUXVLRQDWKHUYDJLQDORSHQLQJ6KHUHIHUUHG(PSOR\HHIRUD
VXUJLFDO FRQVXOW ZLWK 'U 6WHSKHQ 3RUWHUD ZKR UHFRPPHQGHG VXUJHU\ WR
DGGUHVV (PSOR\HH¶V FRQGLWLRQ  'U 3RUWHUD SHUIRUPHG WKH VXUJHU\ DQG
UHOHDVHG (PSOR\HH WR UHWXUQ WR ZRUN ZLWK OLIWLQJ UHVWULFWLRQV DQG D
SUHVFULSWLRQIRUSK\VLFDOWKHUDS\

$IWHU KHU VXUJHU\ (PSOR\HH ZDV SURYLGHG D SDQHO RI SK\VLFLDQV
IURPZKLFKVKHVHOHFWHGDPHGLFDOJURXS WKDW LQFOXGHG'U&RUH\7LQNHU
'U7LQNHUH[DPLQHG(PSOR\HHDQGREVHUYHG WKDWVKHKDGVXIIHUHGSHOYLF
RUJDQSURODSVHDQG WKDW VKHZDV UHTXLUHG WRSHUIRUPKHDY\ OLIWLQJ IRUKHU
HPSOR\PHQW  +H RSLQHG WKDW ³>S@HOYLF RUJDQ SURODSVH LV DOZD\V PXOWL
IDFWRULDOEXWZLWKWKHQDWXUHRIWKHSDWLHQW¶VZRUNDQGWKHZD\LQZKLFKWKH
V\PSWRPV SUHVHQWHG , GR IHHO LW OLNHO\´ KHU FRQGLWLRQ ZDV ZRUNUHODWHG
'U7LQNHUQRWHGKRZHYHUWKDWKLVDELOLW\WRUHQGHUDQRSLQLRQZDVOLPLWHG
EHFDXVHKHKDGQRWVHHQKHUSULRUWRKHUVXUJHU\

'U%7RGG&KDSSHOODJ\QHFRORJLVWSHUIRUPHGDUHFRUGVUHYLHZDW
(PSOR\HU¶V UHTXHVW 'U&KDSSHOO LQGLFDWHG WKDW SHOYLF RUJDQSURODSVH LV
PXOWLIDFWRULDO ZLWK D YDULHW\ RI ULVN IDFWRUV VHYHUDO RI ZKLFK DSSOLHG WR
(PSOR\HH  +H RSLQHG WKDW ³IURP LQIRUPDWLRQ , KDYH UHYLHZHG DQG
FRQVLGHUHGEHFDXVHRIWKHVHYDULRXVSUHH[LVWLQJULVNIDFWRUV>(PSOR\HH¶V@
FRQGLWLRQ FDQQRW EH DVVRFLDWHG WR RQH ZRUN LQFLGHQW RQ D SDUWLFXODU GD\


ZLWKDQ\ SUHFLVLRQ DFFXUDF\ RU UHOLDELOLW\´  +H IXUWKHU RSLQHG WKDW
³FRQVLGHULQJDOOFDXVHVDQGSUHH[LVWLQJIDFWRUVLWLVP\RSLQLRQWKDWHYHQ
LI DZRUN LQFLGHQWZDV D SRWHQWLDO FRQWULEXWLQJ IDFWRUZRUNZDVQRPRUH
WKDQ D SRVVLEOH PLQRU FRQWULEXWLQJ IDFWRU    WKDW OHG WR >(PSOR\HH¶V@
FRQGLWLRQ´

,Q OLJKW RI WKH FRQIOLFWLQJ PHGLFDO RSLQLRQV WKH SDUWLHV WRRN 'U
7LQNHU¶V GHSRVLWLRQ  'U 7LQNHU DFNQRZOHGJHG WKDW KH GLG QRW KDYH 'U
3RUWHUD¶V UHFRUGVRU DQXOWUDVRXQG UHSRUW UHJDUGLQJ(PSOR\HH¶VKLVWRU\RI
XWHULQHILEURLGVDQGEODGGHUSURODSVHZKHQKHUHQGHUHGKLVLQLWLDORSLQLRQ
'U7LQNHUWHVWLILHGWKDWSHOYLFRUJDQSURODSVHLVPXOWLIDFWRULDODQGWKDW

>W@KH H[WHQW WR ZKLFK RQH WKLQJ FRQWULEXWHV PRUH WKDQ
VRPHWKLQJHOVHLVPRUHRIDOHJDOTXHVWLRQWKDQDPHGLFDORQH
DQGVRGRFWRUVGRQ¶WVSHQGWKHLUWLPHWU\LQJWRILJXUHRXWZKDW
SHUFHQWDJHRIHDFKRQHRIWKRVHIDFWRUVKDGLPSDFW6RLW¶VD
GLIILFXOW TXHVWLRQ WR DQVZHU IRU D GRFWRU    %DVHG RQ WKH
OLPLWHG LQIRUPDWLRQ WKDW , KDG LQ KDYLQJ VHHQ LW DIWHU
FRUUHFWLRQP\DVVHVVPHQWZDVWKDWFHUWDLQO\,WKRXJKWZRUN
KDG DQ LPSRUWDQW UROH :DV WKDW  SHUFHQW  SHUFHQW 
SHUFHQW  SHUFHQW"  7KDW¶V QRW D PHGLFDO TXHVWLRQDQG ,
GRQ¶WNQRZKRZWRDQVZHUWKDW

'U7LQNHUDFNQRZOHGJHGWKDWDVVLJQLQJDSHUFHQWDJHRI WKHUHVSRQVLELOLW\
IRU (PSOR\HH¶V FRQGLWLRQ WR KHU HPSOR\PHQW ZRXOG EH VSHFXODWLYH DQG
DJUHHGWKDWWKHHPSOR\PHQWPLJKWEHDUQRUHVSRQVLELOLW\IRUWKHLQMXU\

Beecher v. McKesson Corp.1R71:UN&RPS$SS%G/(;,6
7HQQ:RUNHUV¶&RPS$SS%G'HFIRRWQRWHVRPLWWHG

 ,QDIILUPLQJWKHWULDOFRXUW¶VGHFLVLRQQRWWRDZDUGEHQHILWVZHREVHUYHGWKDW³WKH
RQO\ PHGLFDO RSLQLRQV SURYLGHG DUH HTXLYRFDO DW EHVW  'U 7LQNHU DQ DXWKRUL]HG
SK\VLFLDQRSLQHGWKDWKHZDVXQDEOHWRVWDWHWKDWWKHHPSOR\PHQWFRQWULEXWHGPRUHWKDQ
ILIW\ SHUFHQW WR WKH LQMXU\ DV UHTXLUHG E\7HQQHVVHH &RGH $QQRWDWHG VHFWLRQ 
  'U &KDSSHOO WKH SK\VLFLDQ ZKR SHUIRUPHG D UHFRUGV UHYLHZ DW
(PSOR\HU¶V UHTXHVW RSLQHG WKDW (PSOR\HH¶V FRQGLWLRQ ZDV QRW FDXVDOO\ UHODWHG WR WKH
HPSOR\PHQW´  Id. DW  7KHUHDIWHU(PSOR\HU ILOHG DPRWLRQ IRU VXPPDU\ MXGJPHQW
DVVHUWLQJ (PSOR\HHZDV XQDEOH WR HVWDEOLVK WKH HOHPHQWV RI KHU FODLP DQG WKDW LW ZDV
HQWLWOHGWRMXGJPHQWDVDPDWWHURIODZ7KHWULDOFRXUWJUDQWHGWKHPRWLRQDQGGLVPLVVHG
WKHFDVH

 6XPPDU\ MXGJPHQW LV DSSURSULDWH ³LI WKH SOHDGLQJV GHSRVLWLRQV DQVZHUV WR
LQWHUURJDWRULHV DQG DGPLVVLRQV RQ ILOH WRJHWKHU ZLWK WKH DIILGDYLWV LI DQ\ VKRZ WKDW


WKHUHLVQRJHQXLQHLVVXHDVWRDQ\PDWHULDOIDFWDQGWKDWWKHPRYLQJSDUW\LVHQWLWOHGWRD
MXGJPHQWDVDPDWWHURIODZ´7HQQ5&LY3$WULDOFRXUW¶VUXOLQJRQDPRWLRQ
IRU VXPPDU\ MXGJPHQW LV UHYLHZHG GH QRYRZLWK QR SUHVXPSWLRQ RI FRUUHFWQHVV  See
Wallis v. Brainerd Baptist Church6:G7HQQ

 :KHQ D SDUW\ZKR GRHV QRW EHDU WKH EXUGHQ RI SURRI DW WULDO ILOHV DPRWLRQ IRU
VXPPDU\ MXGJPHQW LWPXVW GRRQHRI WZR WKLQJV WR SUHYDLO RQ LWVPRWLRQ   VXEPLW
DIILUPDWLYHHYLGHQFHWKDWQHJDWHVDQHVVHQWLDOHOHPHQWRIWKHQRQPRYLQJSDUW\¶VFODLPRU
 GHPRQVWUDWH WKDW WKH QRQPRYLQJ SDUW\¶V HYLGHQFH LV LQVXIILFLHQW WR HVWDEOLVK DQ
HVVHQWLDOHOHPHQWRIWKHQRQPRYLQJSDUW\¶VFODLP7HQQ&RGH$QQ
see also Rye v. Women’s Care Ctr. of Memphis, MPLLC6:G 7HQQ
  ,I WKHPRYLQJ SDUW\ LV VXFFHVVIXO LQPHHWLQJ WKLV EXUGHQ WKH QRQPRYLQJSDUW\
PXVWWKHQHVWDEOLVKWKDWWKHUHFRUGFRQWDLQVVSHFLILFIDFWVXSRQZKLFKDWULHURIIDFWFRXOG
EDVHDGHFLVLRQLQWKDWSDUW\¶VIDYRURye 6:GDW

 ,QDGGLWLRQWRWKHVHUHTXLUHPHQWV5XOHSURYLGHVVSHFLILFILOLQJUHTXLUHPHQWV
IRU ERWK WKH PRYLQJ SDUW\ DQG WKH QRQPRYLQJ SDUW\  7KH PRYLQJ SDUW\ PXVW ILOH D
VWDWHPHQWRIXQGLVSXWHGPDWHULDO IDFWVZLWK LWVPRWLRQIRUVXPPDU\ MXGJPHQWHQVXULQJ
WKDW HDFK IDFW LV DFFRPSDQLHG E\ D FLWDWLRQ WR WKH UHFRUG  7HQQ 5 &LY 3 
/LNHZLVH WKHQRQPRYLQJSDUW\ LV LQVWUXFWHG WR UHVSRQG WR WKLV VWDWHPHQWRIXQGLVSXWHG
IDFWVLQGLFDWLQJLWDJUHHVWKHIDFWLVXQGLVSXWHGRUGHPRQVWUDWLQJWKDWWKHIDFWLVGLVSXWHG
E\SURYLGLQJDFLWDWLRQWRWKHUHFRUGId. 

 +HUH (PSOR\HH ILOHG QR UHVSRQVH WR(PSOR\HU¶V SURSHUO\ VXSSRUWHGPRWLRQ IRU
VXPPDU\ MXGJPHQW DV 5XOH  UHTXLUHV  ³7KH UHTXLUHPHQWV RI 5XOH  DUH QRW PHUH
VXJJHVWLRQV  7KH XVH RI WKH ZRUGV µPXVW¶ DQG µVKDOO¶ LQ 5XOH  WR GHVFULEH WKH
QHFHVVDU\HOHPHQWVRIDPRWLRQIRUVXPPDU\MXGJPHQWDQGDQ\UHVSRQVHWKHUHWRDUHSODLQ
DQGXQDPELJXRXV´Thomas v. Zipp Express1R71:UN&RPS
$SS%G/(;,6DWQ7HQQ:RUNHUV¶&RPS$SS%G0DU,QD
OHWWHU(PSOR\HHILOHGRQ-XQHZKLFKZHWUHDWDVKHUDSSHOODWHEULHIVKHSUHVHQWV
DUJXPHQWV DGGUHVVLQJZK\ VKH IDLOHG WR UHVSRQG WR WKHPRWLRQ IRU VXPPDU\ MXGJPHQW
+RZHYHULWGRHVQRWDSSHDUWKDWVKHSUHVHQWHGWKRVHDUJXPHQWVWRWKHWULDOFRXUWDQGZH
ZLOOQRWFRQVLGHUWKHPIRUWKHILUVWWLPHRQDSSHDONorton v. McCaskill6:G
 7HQQ  ,VVXHV UDLVHG IRU WKH ILUVW WLPH RQ DSSHDO ZLOO XVXDOO\ EH GHHPHG
ZDLYHGVee also $SSHDOV%RDUG3UDF	3URF³,VVXHVRUDUJXPHQWVQRWUDLVHGLQ
WKH&RXUWRI:RUNHUV¶&RPSHQVDWLRQ&ODLPVZLOOEHGHHPHGZDLYHGRQDSSHDO´

 ,QDGGLWLRQ(PSOR\HHGRHVQRWFRQWHQGWKDWWKHWULDOFRXUWDSSOLHGLQFRUUHFWOHJDO
SULQFLSOHV LQDQDO\]LQJ(PSOR\HU¶VPRWLRQ IRUVXPPDU\ MXGJPHQWRURWKHUZLVHH[SODLQ
KRZ WKH WULDO FRXUW HUUHG LQ UXOLQJ RQ WKH PRWLRQ DQG ZH FDQQRW PDNH DQ\ VXFK
DUJXPHQWVIRUKHU$VVWDWHGE\WKH7HQQHVVHH6XSUHPH&RXUW³>L@WLVQRWWKHUROHRIWKH
FRXUWVWULDORUDSSHOODWHWRUHVHDUFKRUFRQVWUXFWDOLWLJDQW¶VFDVHRUDUJXPHQWVIRUKLPRU


KHU´Sneed v. Bd. of Prof’l Responsibility of the Sup. Court of Tenn.6:G
7HQQ

 5HJDUGOHVV(PSOR\HHKDVSUHVHQWHGQRHYLGHQFHHLWKHUDW WKHH[SHGLWHGKHDULQJ
RUDWWKHKHDULQJRQWKHPRWLRQIRUVXPPDU\MXGJPHQWGHPRQVWUDWLQJWKDWDQ\PDWHULDO
IDFWUHJDUGLQJFDXVDWLRQLVGLVSXWHG$VVWDWHGE\WKHWULDOMXGJH³'U7LQNHUWKHSDQHO
VHOHFWHG SK\VLFLDQ DQG 'U &KDSSHOO WKH HPSOR\HU¶V LQGHSHQGHQW PHGLFDO HYDOXDWRU
SURYLGHG WKH RQO\ H[SHUW RSLQLRQV DGGUHVVLQJPHGLFDO FDXVDWLRQ DQG QHLWKHU SK\VLFLDQ
FRQFOXGHG >(PSOR\HH¶V@ZRUNDFWLYLWLHVZHUH WKHSULPDU\FDXVHRIKHUFRQGLWLRQ´ 'U
7LQNHUGLGLQLWLDOO\LQGLFDWHLQKLVQDUUDWLYHUHSRUWWKDW(PSOR\HH¶VSHOYLFRUJDQSURODSVH
DURVHSULPDULO\RXWRIKHUHPSOR\PHQW+RZHYHUWKHUHLVQRLQGLFDWLRQWKDWKHUHQGHUHG
WKDW RSLQLRQ DIWHU FRQVLGHULQJ DOO FDXVHV DV UHTXLUHG E\ 7HQQHVVHH &RGH $QQRWDWHG
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